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POLITICAL SCIENCE 
QUARTERLY 



THE LEGISLATIVE POWER OF CONGRESS UNDER 
THE JUDICIAL ARTICLE OF THE CONSTITUTION 

FROM almost the beginning of our history the courts of the 
United States have recognized that Congress has certain 
powers of legislation which are to be derived from the 
third article of the Constitution. This is the article which de- 
fines the judicial power of the United States. It does not con- 
tain a word about Congress or its powers, but taken in connec- 
tion with article i, section 8, paragraph 18, which gives to 
Congress the power to pass all laws necessary and proper for 
carrying out any power conferred upon the United States or 
any department or officer thereof, it has been construed as 
conferring upon Congress the power in certain instances to de- 
termine what shall be the law to be applied by the United 
States courts in the exercise of the judicial power conferred 
upon them by this judicial article. 

It is the purpose of this paper to endeavor to ascertain : 
(1 ) from an examination of the reported decisions of the courts, 
what is the extent of this legislative power; (2) from a con- 
sideration of the action of Congress, how far the power has 
been exercised by that body; and (3) what effects upon our 
law as a whole would result from an occupation by Congress 
of the entire field recognized as belonging to it. 

I 
What is the extent of the legislative power of Congress 
which may be derived from the judicial article of the Consti- 
tution? 

S77 
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The first intimation by the Supreme Court that Congress 
possesses any legislative power as a consequence of the pro- 
visions of the third article is to be found in United States v. 
Bevans. 1 In this case the question before the court was 
whether the state court of Massachusetts had jurisdiction of a 
murder committed on a United States man-of-war lying in 
Boston harbor, and its decision involved the construction of an 
act of Congress. Chief Justice Marshall, who delivered the 
opinion of the court, said, in considering whether jurisdiction 
had been ceded by Massachusetts to the United States: 

It is contended to have been ceded by that article in the Constitution, 
which declares that " the judicial power shall extend to all cases of 
admiralty and maritime jurisdiction." The argument is, that the 
power thus granted is exclusive ; and that the murder committed by the 
prisoner is a case of admiralty and maritime jurisdiction. Let this be 
admitted. It proves the power of Congress to legislate in the case; 
not that Congress has exercised that power. 

For a considerable period of our history, however, little if 
any reliance was placed upon the theory that Congress received 
from the third article legislative power with regard to anything 
but the organization, jurisdiction and procedure of the courts, 
and particularly the inferior courts, of the United States. 1 It 

1 3 Wheaton, 336. 

2 That Congress had powers of legislation with regard to these matters was, how- 
ever, recognized very early in our history. Thus in Wayman v. Southard, 10 
Whealon, t, 22, in answering the objection that " the government of the Union can- 
not, by law, regulate the conduct of its officers in the service of executions on judg- 
ments rendered in the federal courts, but that the state legislatures retain complete 
authority over them," Chief Justice Marshall said : " The court cannot accede to this 
novel construction. The Constitution concludes its enumeration of granted powers, 
with a clause authorizing Congress to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all other powers vested 
by this Constitution in the government of the United States or in any department or 
officer thereof. The judicial department is invested with jurisdiction in certain speci- 
fied cases, in all of which it lias power to render judgment. That a power to make 
laws for carrying into execution all the judgments which the judicial department has 
power to pronounce is expressly conferred by this clause seems to be one of those 
plain propositions which reasoning cannot make plainer. The terms of the clause 
neither require nor admit of elucidation. The court, therefore, will only say, that 
no doubt whatever is entertained on the power of Congress over the subject." 
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is true that section 34 of the original Judiciary Act, now sec- 
tion 721 of the Revised Statutes, did provide that, except 
where otherwise provided by the Constitution, treaties and 
statutes of the United States, the laws of the several states are 
to be regarded as the rules of decision in trials at common law 
in the courts of the United States where they apply. This 
enactment naturally involved a claim upon the part of Congress 
of a legislative power based upon the third article of the Con- 
stitution.' The action taken by Congress incidental to the as- 
sertion of this claim was, however, so modest that no objection 
was made to it in any quarter ; and from that time to this the 
courts of the United States have been regarded in the main as 
tribunals which, free from local prejudice, are called upon to 
determine those cases and controversies over which they have 
jurisdiction in accordance with the principles of law in force in 
the particular states in which they sit. For a long time it was 
not apparently believed that the third article of the Constitu- 
tion conferred upon Congress any legislative power with regard 
to the substantive law to be applied by the federal courts in the 
exercise of their acknowledged jurisdiction. 

In one branch of the law, however, the courts of the United 
States began at an early time to administer a law which was not 
to be found in the " laws of the several states." This was the 
admiralty or maritime law. This exception to the general rule 
has been based upon two distinct grounds. 

In the first place, in that section of the Judiciary Act which 
is now section 711 of the Revised Statutes, Congress provided 
that the admiralty and maritime jurisdiction of the United 
States district courts, then established, should be exclusive, 

1 In a number of cases, the most important of which is Wayman v. Southard, 10 
Wheaton, 48, it has been said that in the absence of action by Congress ihe federal 
courts would have adopted this rule. But this statement does not mean that section 
34 of the Judiciary Act was declaratory of any constitutional principle, but rather 
that the courts of the United States, following the rules which are recognized in cases 
of conflicts of law icf. Wisconsin v. Pelican Insurance Company, 127 U. S. 265), 
would have applied the local law properly applicable to the contract or other legal 
relation at issue. The action of courts in such cases, it is to be borne in mind, is 
based, in the absence of legislative provisions, upon considerations of expediency and 
of comity rather than upon constitutional or legal obligation. 
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" saving to all suitors the right of a common-law remedy, where 
the common law is competent to give it." This clause has been 
interpreted as giving to the district courts of the United States 
exclusive jurisdiction in all cases in which the remedy sought is 
an action primarily in rem against an offending vessel. * At 
first the admiralty jurisdiction of the United States was supposed 
to extend merely to waters affected by the ebb and flow of the 
tide. * So long as this was the recognized rule, the states en- 
deavored to regulate the legal relations arising in waters not 
considered to be within the admiralty jurisdiction of the United 
States by legislation, which provided remedies to be adminis- 
tered by the ordinary state courts similar to if not identical with 
admiralty remedies. Later in the history of the country the 
Supreme Court changed its view as to what were navigable 
waters of the United States. In 1851, in the Gennesee Chief 
v. Fitzhugh, 3 and in 1857, in the Steamboat Magnolia, 4 it laid 
down the rule that navigable waters subject to the admiralty 
jurisdiction of the United States are waters actually navigable, 
upon which commerce with foreign countries or between the 
several states is carried on. s When this determination was 
reached, it necessarily followed that the state legislation referred 
to, which provided for the administration by state courts of the 
principles of admiralty law as to matters arising on state waters, 
ceased to have any effect, and that the jurisdiction of the admir- 
alty courts was as exclusive over what had been regarded as 
state waters, but now were regarded as United States waters, 
as it had been from the beginning over tidal waters. 6 The 
Supreme Court admitted, indeed, that the reservation in the 
Judiciary Act touching common-law remedies still permitted 
the state courts to take jurisdiction of actions in maritime con- 
tract and tort, provided the remedy was primarily in personam 
rather than in rem. 1 But in what were regarded as admiralty 

»The Moses Taylor (1866), 4 Wallace, 411. 

* The Thomas Jefferson ( 1825), 10 Wheaton, 428. 

* 12 Howard, 414. * 20 Howard, 296. 
*See Leovy v. United States, 177 U. S. 621. 

* The Hine v. Trevor (1866), 4 Wallace, 555. ' Hid. 
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proceedings in the strict sense, *'. e. in actions in rem against 
vessels, there being no state laws to follow, the courts of the 
United States had to apply the admiralty or maritime law, which 
they justly described as a sort of world law, and which they 
gradually elaborated and developed by their decisions. 

In the meantime, however, the Congress of the United States 
had been passing a whole body of legislation concerning the 
registry and license of vessels, the inspection of steam vessels, 
the duties of masters and seamen and the rights and liabilities 
of shippers and ship-owners. The states also passed many laws 
on the same subjects ; for the states were recognized as having, 
in the absence of congressional regulation, a concurrent power 
of legislation as to many parts of the maritime law, 1 and the 
state courts had jurisdiction of the cases arising under such laws 
provided the remedy given by them was a common-law remedy. 2 

For a long time, notwithstanding Chief Justice Marshall's 
suggestion in United States v. Bevans,* it was believed that the 
power of Congress to legislate with regard to the maritime law 
was derived from the power to regulate commerce,* which early 
in our history had been held to include navigation. 5 But when 
the admiralty jurisdiction was extended over what had previ- 
ously been regarded as state waters, it was apparently believed 
by the United States courts that a wider congressional power to 
regulate the maritime law could be found in the judicial article 
of the Constitution than in the clause empowering Congress to 
regulate commerce. In a series of cases, ending with In re 
Garnett, 6 the Supreme Court has adopted unequivocally the 
view that Congress has a power to fix and determine the mari- 
time law, because the courts of the United States are clothed, 
under article iii of the Constitution, with the power to decide 
admiralty cases. It may therefore be said that Congress derives 
legislative power from that part of the judicial article of the 
Constitution which provides that the judicial power of the 
United States shall extend to all cases of admiralty and mari- 
time jurisdiction. 

1 Sherlock v. Ailing, 93 U. S. 99. ' Ibid. 

• Cf. supra, p. 578. 4 Cf. The Lottawanna, 21 Wallace, 558. 

'Gibbons v. Ogden, 9 Wheaton, 1. • 141 U. S. 1. 
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It is to be remembered, however, that the judicial power of 
the United States, according to the provisions of the third 
article of the Constitution, extends to several classes of cases 
other than cases of admiralty and maritime jurisdiction. The 
question accordingly presents itself : Does Congress obtain from 
the judicial article the same power of legislation in these other 
classes of cases which it is recognized as obtaining in admiralty 
and maritime cases? 

To answer this question we must consider the judicial article 
in some detail. The cases enumerated fall into two classes. 
The first class includes all cases in law or equity arising under 
the Constitution, the laws of the United States and treaties made 
or to be made under their authority, all cases affecting ambas- 
sadors, other public ministers and consuls, and all cases of ad- 
miralty and maritime jurisdiction. The second class includes 
controversies to which the United States shall be a party, con- 
troversies between two or more states, between citizens of dif- 
ferent states, between a state and citizens of another state, be- 
tween citizens of the same state claiming lands under grants from 
different states, and between a state or the citizens thereof and 
foreign states, citizens or subjects. This clause was limited 
by the eleventh amendment so as to exclude from the judicial 
power of the United States " any suit in law or equity, com- 
menced or prosecuted against one of the United States by cit- 
izens of another state or by citizens or subjects of any foreign 
state." * 

These two classes of cases are to be distinguished, because to 
those enumerated in the first class is prefixed the word " all," 
and because those in the first class are referred to as "cases" 
and those in the second as " controversies." The use of the 
word " all " in the first class of cases and its omission in the sec- 
ond are not, however, considered to be of any special signifi- 
cance. The article is certainly not regarded as conferring upon 
the United States courts exclusive jurisdiction in the one class of 
cases and concurrent jurisdiction in the other. The Supreme 

1 This amendment has been interpreted to include suits brought against a state by 
its own citizens. Hans v. Louisiana, 134 U. S. i. 
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Court, on the contrary, has adopted the view that the exclu- 
siveness or concurrency of the jurisdiction of the courts of the 
United States is dependent upon the action of Congress, which 
has the right in all cases to make the federal jurisdiction exclus- 
ive if it sees fit to do so. 1 The difference between " case " and 
" controversy," while real and from some points of view import- 
ant, has little significance for the present investigation. It is to 
be said, however, that the jurisdiction of the federal courts is 
wider in " controversies " than in " cases." Thus it has been 
held that, although these courts have no jurisdiction to probate 
wills, they have jurisdiction to hear and determine controversies 
between citizens of different states the purpose of which is to 
annul a will already probated. 1 

It is further to be noticed, as Chief Justice Marshall pointed 
out in Cohens v. Virginia.3 that the cases in which jurisdiction is 
given to the courts of the Union may be grouped in two classes 
from another point of view : 

In the first, their jurisdiction depends on the character of the cause 
whoever maybe the parties. This class comprehends " all cases in 
law and equity arising under this Constitution, the laws of the United 
States, and treaties made, or which shall be made, under their au- 
thority." [Cases of admiralty and maritime jurisdiction are to be 
included in this class.] ... In the second class, the jurisdiction de- 
pends entirely on the character of the parties. In this are compre- 
hended " controversies between two or more states," "between a state 
and citizens of another state " and " between a state . . . and foreign 
states, citizens or subjects." [Controversies between citizens of dif- 
ferent states and between citizens and aliens are of this class.] If 
these be the parties, it is unimportant what may be the subject of the 
controversy. Be it what it may, these parties have the constitutional 
right to come into the courts of the Union. 

It may perhaps be urged that in the first class of cases, i. e. 

1 Thus in The Moses Taylor, 4 Wallace, 428, the court says : " The Judiciary Act 
of 1789, in its distribution of jurisdiction to the several federal courts, recognizes and 
is 'ramed upon the theory that in all cases to which the judicial power of the United 
States extends, Congress may rightfully vest exclusive jurisdiction in the federal 
courts." 

* Infra, pp. 601 et seq. * 6 Wheaton, 264. 
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those in which the federal courts have jurisdiction on account 
of the subject matter, the United States has greater independ- 
ence in determining what law shall be applied than it has in the 
second, in which jurisdiction is obtained by reason of the char- 
acter of the parties ; and it is true that the instances in which 
Congress has endeavored to fix the law to be applied irrespec- 
tive of the law of the states are more marked in the former 
than in the latter class. But, as will be pointed out, ' the branch 
of law in which the Supreme Court has displayed the greatest 
independence of state law has been the commercial law, and in 
the great majority of commercial cases the federal courts obtain 
jurisdiction only by reason of the diversity of citizenship of the 
parties. It can hardly be said, therefore, that the power of 
legislation which Congress derives from this clause can be de- 
termined by this distinction. 

From the viewpoint of this investigation we may therefore 
treat the various cases subjected to the judicial power of the 
United States as possessing the same character. The result is 
that the recognition that Congress possesses the legislative power 
under one clause in the judicial article involves the recognition 
of the same power under the other clauses, unless the question 
is affected, on the one hand, by the express provisions of the 
Constitution granting powers or imposing limitations on Con- 
gress or, on the other hand, by the general spirit of the Consti- 
tution considered as a whole. 

Let us then take up, one by one, the cases included within 
the judicial power granted by the Constitution and see whether 
they are affected by the other provisions of that instrument, 
whether enabling or prohibitory. 

In the first place, the judicial power of the United States ex- 
tends to all cases in law and equity arising under the Constitu- 
tion, the laws of the United States and treaties made or to be 
made under their authority. It is quite evident that the laws 
of the United States referred to in this paragraph are primarily 
the laws which Congress has the right to pass under other pro- 
visions of the constitution ; for example, under article i, section 

1 Infra, pp. 592 tt stq. 
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8. l The Supreme Court has assumed, however, that the words 
" law and equity " qualify not merely the cases arising under 
the Constitution, the laws of the United States and treaties, but 
also the cases arising under the other grants of judicial power. 
Furthermore, inasmuch as Congress in section 34 of the Judi- 
ciary Act (now section 721 of the Revised Statutes) has pro- 
vided that the laws of the states shall be the rules of decision 
only in cases at common law, the courts of the United States 
have felt at liberty to develop their own system of equity. 
They have felt not only at liberty but even obliged to do so if 
the United States courts are to exercise equity powers. For in 
some of the states, at the time of the adoption of the constitu- 
tion, there were no courts of equity, while in others equitable 
and legal remedies had been joined in the same forms of action. 
The federal courts have therefore attempted, regardless of the 
decisions of state courts and even in some instances of state 
statutes, to work out, in large degree upon the basis of the 
decisions of the English Court of Chancery, a system of equit- 
able remedies and of equity jurisprudence of their own, which 
may be in conflict with the law of some particular state or 
states." The Supreme Court has said, further, that Congress 
has the right to legislate as to the equity jurisdiction of the 
United States courts, and that, where there is conflict between 
the statutes of Congress and those of the states with regard to 
this matter, the courts of the United States must follow the 
statutes of Congress. 3 

1 Tennessee v. Davis, 100 U. S. 257; Gableman v. Peoria etc. Railroad Company, 
»79 U. S. 339. 

•See Russell v. Southard, 12 Howard, 139, where the Supreme Court of the 
United States refused to lie guided by the highest court of the state of Kentucky in 
determining whether parol evidence was admissible in an equitable action to show 
that what was apparently a deed was intended as a mortgage; Neves v. Scott, 13 
Howard, 268, where the Supreme Court refused to modify its decision, so as to ac- 
cord with the judgment of the highest State court of Georgia, as to the effect of a 
marriage contract; and Payne v. Hook, 7 Wallace, 425, where the Supreme Court 
of the United States permitted the use of an equitable remedy not permitted by the 
statutes of the state. See also McConihay v. Wright, 121 U. S. 201, 206, and Scott 
v. Neely, 140 U. S. 106, in. 

8 Cf. Neves v. Scott, 13 Howard, 268. In McConihay v. Wright, 121 U. S. 201, 
206, it is said that the equity jurisdiction of the federal courts '* is vested as a part of 
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In matters affecting ambassadors, other public ministers and 
consuls, little if any legislative power needs to be derived from 
the judicial power, since article i, section 9, paragraph 10 of 
the Constitution, which empowers Congress to punish offenses 
against the law of nations, gives the United States ample means 
of protecting through the criminal law the persons of diplomatic 
agents against attack. 1 In so far, however, as the private legal 
relations of such persons are concerned, the law is in the same 
condition as in the other cases in which the United States courts 
have jurisdiction by reason of the character of the parties. The 
consideration of this point may therefore be postponed until we 
examine those parts of the judicial article. 

In the case of the clause relative to admiralty and maritime 
jurisdiction, as has been shown, the Supreme Court has held 
that Congress derives from it power to fix the maritime law. 
It is well to remember, however, that for a long time in our 
history the belief of the court was that Congress obtained its 
power to legislate upon such matters from the commerce clause 
rather than from the admiralty clause, and that it was only 
when it was thought that greater power could be derived from 
the latter clause that resort was had to it. 

The clause with reference to controversies to which the 
United States shall be a party may fairly be regarded as au- 
thorizing Congress to subject the United States to the liability 
to be sued. As a matter of fact Congress has so provided in 
the act of 1855, establishing the United States Court of Claims, 
and in the Tucker Act of 1887, making the district and circuit 
courts courts of claims for certain classes of cases. Each of 
these acts has introduced into the law to be applied in these 
cases certain modifications which are binding upon the courts 
of the United States acting as courts of claims. 2 

We come now to the controversies between two or more 

the judicial power of the United States in its courts by the Constitution and acts of 
Congress in execution thereof. Without the assent of Congress that jurisdiction can- 
not be impaired or diminished by the statutes of the several states regulating the 
practice of their own courts." 

•United States v. Ortega, 11 Wheaton, 467. 

2 The Floyd Acceptances, 7 Wallace, 666. 
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states, between a state and citizens of another state, between 
citizens of different states, between citizens of the same state 
claiming lands under grants of different states, and between a 
state or the citizens thereof and foreign states, citizens or sub- 
jects. Since the termination, early in our history, of the con- 
troversies regarding lands granted by different states, and since 
the passage of the eleventh amendment, the only controversies 
in this class which have retained their importance are those to 
which a state is a party, those between citizens of different 
states and those between citizens and aliens. 

In a number of instances the Supreme Court has taken juris- 
diction of controversies between states, but in few of these 
cases has the question been raised as to the power of Congress 
to fix the law which is to be applied to such cases. A marked 
exception to this statement is to be found, however, in the case 
of Kansas v. Colorado." In this case a bill of equity was filed 
in the Supreme Court by the state of Kansas against the state 
of Colorado, to restrain the latter state from depriving the 
state of Kansas and its inhabitants of the water of the Arkansas 
River, which, it was alleged, was being diverted from its natural 
channel under the authority of the state of Colorado for the 
purpose of irrigating lands in that state. Since this was an 
equitable action, section 721 of the United States Revised 
Statutes did not oblige the court to apply the laws of the sev- 
eral states as the rules of decision. The application of the laws 
of the several states would, moreover, have been impossible, 
since Kansas held to the common law as to water rights while 
Colorado had abandoned it. The government of the United 
States asked to intervene in its case, alleging in its petition 

that legislation of Congress, decisions of courts and acts of the execu- 
tive department have sanctioned and approved the use of water for 
irrigation purposes in the arid region, and that he who is prior in time 
is prior in right, and that it is recognized that the common- law doctrine 
of riparian rights is not applicable to the public land owned by the 
United States in the arid region. 

The government also suggested that the " decree should em- 

1 206 U. S. 46. 
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brace in terms or in effect a recognition of the national law and 
of the government's right to direct the matter of water distribu- 
tion on this non-navigable stream." In deciding this case the 
Supreme Court distinctly refused to adopt the view that Con- 
gress had any legislative power over matters of irrigation, even 
when the interests of two states were affected, adopting the 
theory that the United States government is a government of 
enumerated powers, and that, as no power to control irrigation 
matters had been granted to Congress, that body could not lay 
down the law which the court was to apply in such cases. 

It may therefore be said that Kansas v. Colorado is an 
authority for the proposition that Congress has no power to lay 
down the law to be applied by the Supreme Court in contro- 
versies between states as to irrigation matters. But this case 
cannot be regarded as authority for the proposition that Con- 
gress does not derive legislative power from the judicial article. 

In the first place, that particular point was not raised and was 
therefore not decided. The counsel for the government at- 
tempted to base the power of Congress to legislate, not upon the 
judicial article, but upon the commerce clause, contending that 
commerce is intercourse in its broadest sense, and that " con- 
flicting irrigation rights between two states on the waters of a 
stream passing from one state to another involve the power over 
interstate commerce. Water is sold for irrigation and flows 
down stream and along ditches to the point of delivery." This 
view did not appeal to the court, which held that taking water 
for purposes of irrigation did not involve commercial questions 
except where navigation might be affected thereby. 

In the second place, the august character of the contesting 
parties in these controversies between sovereign states has 
caused the court to regard itself as an international tribunal, 
which is to apply the principles of international law. This law is 
to be derived from a consideration of the customs and usages of 
nations rather than from the legislation of a body like Congress. 

It is to be regretted that the Supreme Court has adopted 
this latter view. For, as it said in Missouri v. Illinois, * in 

1 200 U. S. 496, 520. 
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a case which did not fall within the power of Congress to regulate, the 
result of a declaration of rights by this court would be the establishment 
of a rule which would be irrevocable by any power except that of this 
court to reverse its own decision, an amendment of the Constitution or, 
possibly, an agreement between the states sanctioned by the legislature 
of the United States. 

It is to be noted that one of the arguments accepted by the 
Supreme Court in favor of the legislative power of Congress in 
matters of maritime law was the necessity of developing the law. 
This argument would appear to have as much force in the mat- 
ter of interstate controversies as in the matter of the maritime 
law. 1 

The decision of the Supreme Court in Kansas v. Colorado 
may accordingly be regarded as authority for the statement 
that Congress derives no legislative power from that part of the 
judicial article which declares that the judicial power of the 
United States shall extend to controversies between states ; but 
it cannot be said that, because this is true, it follows that Con- 
gress does not derive legislative power from other portions of 
the judicial article. 

Controversies between a state and citizens of another state 
are, since the eleventh amendment, controversies in which the 
state is plaintiff. They differ from controversies between states 
in that they have no international character, and they are to be 
treated from much the same point of view as controversies 
between citizens of different states. 

We come then to the consideration of controversies between 
citizens of different states and between citizens and aliens. 
Does Congress derive any legislative power from this part of 
the judicial article ? 

Neither in the judicial article nor elsewhere in the Constitu- 
tion is the exercise of such a power expressly granted or ex- 
pressly prohibited. Conditions are the same here as in the case 
of the other judicial clauses, except that the legislative power 
of Congress under the commerce clause is more closely related 
to matters of admiralty and maritime jurisdiction than to con- 

' Infra, p. 598. 
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troversies between citizens of different states and between citi- 
zens and aliens. 

Two things however, have contributed to the adoption of the 
view that Congress has not the same power of legislation in 
these classes of cases as in admiralty cases. One is the fact 
that Congress has made the admiralty jurisdiction exclusive, 
while it has provided that the jurisdiction of the United States 
courts in these other controversies shall be concurrent with that 
of the state courts, subject merely to the provisions of law as to 
the removal to the United States courts of certain cases of this 
sort originating in the state courts. The other is that, partly 
as a result of the exclusiveness of the jurisdiction of the admir- 
alty courts of the United States, those courts have developed 
their own law, subject to the action of Congress, while in the 
case of controversies between citizens of different states the 
United States courts have generally followed the injunction of 
Congress to make the laws of the several states the rules of 
decisions in all cases at common law. 

But, as has been pointed out, Congress may make the entire 
jurisdiction of the United States courts exclusive if it sees fit so 
to do, and the adoption by the United States courts of the laws 
of the several states as the rules of decision in cases at common 
law is due to a provision to that effect in an act of Congress, 
and not to any provision of the Constitution. It has already 
been noted that in matters of equity, in which the federal courts 
have not been obliged by the provisions of the Judiciary Act to 
follow the laws of the several states as rules of decision, these 
courts have developed other rules of their own ; and that in so 
far as Congress has legislated regarding the equitable jurisdic- 
tion of these courts, they have felt obliged to apply such acts 
of Congress rather than the laws of the states. 

Finally, it is to be noted that, notwithstanding the provision 
of Congress that the laws of the several states shall be the rules 
of decision in the federal courts in cases at common law where 
they apply, an important part of the law administered by the 
United States courts in dealing with controversies between citi- 
zens of different states is different from the law administered by 
the courts of the states. This difference is noticeable not only 



No. 4] THE LEGISLATIVE POWER OF CONGRESS jgi 

in the system of remedies which are applicable but also in the 
rules of law which are to be applied in the case of particular 
legal relations, or, in other words, in what are often called the 
rules of substantive law. 

Congress has provided that forms and modes of proceeding 
in equity and admiralty suits shall be according to the principles 
of courts of equity and admiralty, 1 and that the practice, 
pleadings and forms and modes of proceedings in other civil 
causes shall conform as near as may be to the proceedings of 
the state within which the federal court sits.' But the courts 
have recognized the right of Congress to regulate any matter 
of procedure in the United States courts,3 and Congress has in 
specific instances taken away from the federal courts the right 
to make use of certain remedies, such as mandamus, certiorari 
or injunction, of which the state courts make use. 4 Congress 
has also legislated with regard to the competency of witnesses 
and with regard to evidence in actions brought in the United 
States courts; and these courts have held, time and time again, 
that they are bound by the acts of Congress even where such 
acts are in conflict with the laws of the states. 5 

These are some of the cases in which Congress has by legis- 
lation determined the system of remedies which shall be applied 
in the United States courts. To sum up on this point, it may 
be said that, partly as a result of judicial decision and partly as 
a result of congressional legislation, the whole system of equity 
jurisprudence of the United States is independent of that of the 
states ; that in a number of cases the common-law remedies are 
likewise independent ; and that Congress has, with the approval 
of the Supreme Court, claimed and exercised the right to deter- 
mine, often in opposition to the positive law of particular states, 
the law to be applied in the United States courts as regards the 
competency of witnesses and evidence in general. 

1 Revised Statutes, sec. 913. 2 Ibid. sec. 914. 

3 Southern Pacific Company v. Denton, 146 U. S. 202, 209. 

i Mclnlire v. Wood, 7 Cranch, 504; Ex parte Van Orden, 3 Blatchford, 166; 
Snyder v. Marks, 109 U. S. 189. See also Cary v. Curtis, 3 Howard, 236. 

5 King v. Worthinglon, IC4 U. S. 44; Ex parte Fisk, 113 U. S. 713, 721; 
Whilford v. Clark Company, 119 U. S. 522. 
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While the decisions immediately above cited deal with the 
remedies applicable in the federal courts, some of them, rendered 
in cases of an equitable character, seem to recognize that either 
the federal judiciary or Congress has the right to determine the 
rules of substantive law to be administered in the equity courts 
of the United States. 

When we come to consider more particularly the rules of 
substantive law which may be applied in the federal courts in 
common-law proceedings, we find that Congress has seldom taken 
any action as to the law to be applied in controversies where the 
jurisdiction of the federal courts results from the character of 
the parties, but that the federal courts themselves, in the exer- 
cise of their constitutional jurisdiction, have limited very seri- 
ously the application of the rule laid down in the Judiciary Act, 
which provides that the laws of the several states shall be the 
rules of decision in cases arising at common law in the courts 
of the United States. 

In Swift v. Tyson,' decided in 1842, the Supreme Court was 
called upon to consider whether a federal court, having juris- 
diction as a result of diversity of citizenship, was obliged by 
the 34th section of the Judiciary Act, (now section 72 1 of 
the Revised Statutes) to follow the decisions of a state court that 
a preexisting debt was not a valuable consideration for a nego- 
tiable instrument. Justice Story said : 

That section provides " that the laws of the several states, except where 
the Constitution, treaties or statutes of the United States shall other- 
wise require or provide, shall be regarded as rules of decision in trials 
at common law in the courts of the United States in cases where they 
apply." In order to maintain the argument [that the United States 
courts are bound by the decisions of the state courts] it is essential 
therefore to hold that the word " laws " in this section includes within 
the scope of its meaning the decisions of the local tribunals. In the 
ordinary use of language it will hardly be contended that the decisions 
of courts constitute laws. They are, at most, only evidence of what 
the laws are, and are not of themselves laws. They are often re- 
examined, reversed and qualified by the courts themselves whenever 

1 16 Peters, I, 18. 
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they are found to be either defective or ill founded or otherwise incor- 
rect. The laws of a state are more usually understood to mean the 
rules and enactments promulgated by the legislative authority thereof 
or long- established local customs having the force of laws. In all the 
various cases which have hitherto come before us for decision this 
court have uniformly supposed that the true interpretation of the 
thirty-fourth section limited its application to state laws strictly local, 
that is to say, to the positive statutes of the state and the construction 
thereof adopted by the local tribunals, and to rights and titles to things 
having a permanent locality , such as the rights and titles to real estate 
and other matters immovable and intraterritorial in their nature and 
character. It never has been supposed by us that the section did 
apply or was designed to apply to questions of a more general nature , 
not at all dependent upon local statutes or local usages of a fixed and 
permanent operation, as for example to the construction of ordinary 
contracts or other written instruments and especially to questions of 
general commercial law, where the state tribunals are called upon to 
perform the like functions as ourselves, that is, to ascertain upon gen- 
eral reasoning and legal analogies what is the just rule furnished by the 
principles of commercial law to govern the case. And we have not 
now the slightest difficulty in holding that this section, upon its true 
intendment and construction, is strictly limited to local statutes and 
local usages of the character before stated, and does not extend to 
contracts and other instruments of a commercial nature, the true inter- 
pretation and effect whereof are to be sought, not in the decisions of 
the local tribunals, but in the general principles and doctrines of com- 
mercial jurisprudence. 

The Supreme Court therefore held that it would not follow the 
decisions of the New York courts. 

In the application of this theory the federal courts have de- 
termined for themselves what is the law not only with regard to 
negotiable paper but also with regard to the liabilities of car- 
riers. 1 And since the decision of Smith v. Tyson, the doctrine 
that the federal courts are not obliged to adopt the decisions of 
the courts of the several states as the rules of decision in mat- 
ters of general commercial law has been extended in two ways. 

' Myrick v. Michigan Central Railway Company, 107 U. S. 102; Lake Shore etc. 
Railroad Company v. Prentice, 147 U. S. 101; N. Y. Central Railroad Company v. 
Lockwood, 17 Wallace, 357. 
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In the first place, the same general principle has been applied 
in other branches of the law, for example in the law of master 
and servant. In Baltimore and Ohio Railroad v. Baugh * the 
Supreme Court decided that it would determine for itself, irre- 
spective of the decisions of the Ohio courts, what was the 
extent of the application of the rule that a servant could not 
recover from the master where the negligence causing the 
damage was that of a co-servant. In the second place, the 
Supreme Court has held that, in determining the rules of law 
affecting commercial paper, it will disregard even a statute which 
it considers to be opposed to the rules of the general commer- 
cial law. In the case of Watson v. Tarpley the court said : 

Whilst it will not be denied, that the laws of the several states are of 
binding authority upon their domestic tribunals, and upon persons and 
property within their appropriate jurisdiction, it is equally clear that 
those laws cannot affect, either by enlargement or diminution, the 
jurisdiction of the courts of the United States as vested and prescribed 
by the Constitution and laws of the United States, nor destroy or con- 
trol the rights of parties litigant to whom the right of resort to these 
courts has been secured by the laws and Constitution. This is a posi- 
tion which has been frequently affirmed by this court, and would seem 
to compel the general assent upon its simple enunciation. . . . The 
general commercial law being circumscribed within no local limits, nor 
committed for its administration to any peculiar jurisdiction, and the 
Constitution and laws of the United States having conferred upon the 
citizens of the several states, and upon aliens, the power or privilege 
of litigating and enforcing their rights acquired under and denned by 
that general commercial law, before the judicial tribunals of the United 
States, it must follow, by regular consequence, that any state law or 
regulation, the effect of which would be to impair the rights thus se- 
cured, or to divest the federal courts of cognizance thereof, in their 
fullest acceptation under the commercial law, must be nugatory and 
unavailing. 9 

1 149 U. S., 368. 

* 18 Howard, 517, at pp. 520, 521. See, however, Phipps v. Harding, 34 U. S. 
Appeals, 148, which holds that the federal courts are bound by state statutes with re- 
gard to the substantive commercial law, and distinguishes (at p. 159) this decision 
from that rendered in Watson v. Tarpley on the ground that the statute there disre- 
garded affected the remedy only. See also Equitable Trust Company v. Fowler, 141 
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No attempt has been made to give an exhaustive enumera- 
tion of the cases in which the federal courts have so construed 
section 72 1 of the Revised Statutes of .the United States as to 
permit them, even in common-law cases, to act independently of 
the laws of the several states in the determination of the law ap- 
plicable to the cases before them ; but enough has been said, it 
is hoped, to show that the federal courts have considerable in- 
dependence in determining what law is to be applied in the 
cases before them and, if need be, may work out the law without 
regard to the decisions of the state courts. 

This being the case, it cannot well be doubted that Congress 
itself has the power to change the law laid down by the federal 
courts. For, as Mr. Justice Bradley said in The Lottawanna, 1 
in asserting the power of Congress to limit the liability of ship- 
owners to shippers : 

We must always remember that the court cannot make the law ; it can 
only declare it. If within its proper scope any change is desired in its 
rules, other than those of procedure, it must be made by the legislative 
department. It cannot be supposed that the framers of the Constitu- 
tion contemplated that the law should forever remain unalterable. 

In this case, it is true, Justice Bradley derives the power of Con- 
gress to fix the law in the particular case from the commerce 
clause ; but in the later case of In re Garnett * he as distinctly 
derives the power of Congress to limit the liability of ship- 
owners, in the case of shipments of goods from one place to 
another in the same state, from the judicial article, saying : 

It is unnecessary to invoke the power given to Congress to regulate 
commerce with foreign nations and among the several states in order 

U. S. 384, which, without argument, holds that state legislation controls the federal 
courts in determining what local law governs the validity of a contract alleged to be 
usurious. In Burgess v. Seligman, 107 U. S. 20, the Supreme Court refused to 
follow in the construction of a state statute the decision of a state court, rendered 
subsequently to the decision of the case in the lower federal court. Here the question 
at issue was whether the voting by the pledgee of stock held as security for a loan 
estopped such pledgee from showing, in a suit against him as owner, that he was not 
the owner but the pledgee. 

1 21 Wallace, 558. l 141 U. S. 1. 
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to find authority to pass the law in question. The act of Congress 
which limits the liability of ship-owners was passed in amendment of 
the maritime law of the country, and the power to make such amend- 
ments is coextensive with the law. It is not confined to the boundaries 
or class of subjects which limit and characterize the power to regulate 
commerce, but in maritime matters it extends to all matters and places 
to which maritime law extends. 1 

The recent decision in the Employers' Liability cases * may 
seem at first blush to deny the right of Congress to legislate 
with regard to the private legal relations of individuals. But an 
examination of the case shows that, in the words of Justice 
White, " the right of action was expressly based upon the act of 
Congress of July 1 1, 1906," which attempted through the exer- 
cise by that body of its commerce power to regulate the rela- 
tions of employers and employed when engaged in interstate 
commerce. All that the case holds is that Congress cannot 
through the exercise of the commerce power regulate the rela- 
tions of employees not engaged in interstate commerce. As the 
lower federal court obtained jurisdiction under an alleged law 
of the United States and not through the diversity of citizenship 
of the parties to the suit, the case cannot be held to lay down 
any rule as to the legislative power which Congress may exer- 
cise under the judicial article of the Constitution. 

Are there now, as the result of the express prohibitions on 
the powers of Congress or of the general spirit of the Constitu- 
tion, any limits to this legislative power of Congress? 

Most of the express limitations upon the power of Congress 
are limitations upon the express powers granted, as, for ex- 
ample, those imposed upon the taxing power. There are, how- 

1 See also the opinion of the Supreme Court in Butler v. Boston Steamship Com- 
pany, 130 U. S. 527, 557, where it is said : " As the Constitution extends the judicial 
power of the United States to ' all cases of admiralty and maritime jurisdiction,' and 
as this jurisdiction is held to be exclusive, the power of legislation on the same sub- 
ject must be in the national legislature and not in the state legislatures ". It will be 
remembered that the admiralty jurisdiction is exclusive not because the Constitution 
but because Congress has made it so, and that Congress could similarly make the 
jurisdiction of the federal courts resulting from diversity of citizenship exclusive! in- 
stead of concurrent with that of the state courts, as it now is. 

• 407 U. S. 463. 
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ever, a few, such as those imposed by the fifth amendment, 
which have been held to limit the legislative power of Congress 
under the commerce clause, 1 and which, if the occasion re- 
quired, would undoubtedly be held to limit any of its implied 
legislative powers also. But such express limitations are few in 
number and would not seriously diminish those powers. The 
statement contained in article x of the amendments, to the effect 
that " the powers not delegated to the United States by the Con- 
stitution nor prohibited by it to the states, are reserved to the 
states or to the people," can not be regarded as controlling, since 
the question at issue is whether a power of legislation has been 
granted to Congress by article iii when taken in connection with 
article i, section 8, paragraph 18. 

Is there, however, anything in what has been termed " the 
spirit of the Constitution " which would prevent the exercise by 
Congress of legislative power under the judicial article. It can- 
not be denied that, at first blush, one is apt to regard the pro- 
position that Congress has the right to determine the private legal 
relations of citizens of the United States with aliens and those of 
citizens of one state with citizens of another as preposterous and as 
as clearly out of harmony with the spirit of the Constitution ; but it 
must always be kept in mind that existing conditions are due not to 
the Constitution but to Congress, which has determined to adopt 
the laws of the several states as the rules of decision for the 
federal courts. This action of Congress was, however, taken in 
the latter part of the eighteenth century, at a time when social 
and economic conditions were, as compared with the present, 
very decentralized, and when the jealousy of the exercise of 
power by the national government was very great and the in- 
sistence upon the rights of the several states much more marked 
than it is at present. It must further be remembered that the 
movement for a centralization of the law of the United States 
is already in full swing. Congress has already centralized the 
maritime law, the federal courts are centralizing the commer- 
cial law and the law of master and servant, and state commis- 

1 Monongahela Navigation Company v. United States, 148 U. S. 312; Champion 
v. Ames, 188 U. S. 321; United States v. Adair, 208 U. S. 161. 
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sioners and houses of governors are meeting every year in the 
effort to bring about uniformity in those branches of the law 
in which uniformity of the law is believed to be desirable. 
Who, in view of these facts, will dare to say that if Congress, 
becoming convinced of the desirability of the existence of a 
uniform law to be administered by the federal courts in con- 
troversies between citizens and aliens and between citizens of 
different states, shall make provision by legislation for such law, 
the Supreme Court will say it nay? Is not the real spirit of the 
Constitution that matters requiring uniformity of treatment shall 
receive that treatment rather than that a special set of subjects 
shall for all time be assigned to Congress and another set to 
the states ? Was not the Constitution purposely silent as to the 
law to be applied by the United States courts? And is not the 
action of the Supreme Court in extending the admiralty juris- 
diction and in deciding that Congress has power under the judi- 
cial article to fix the maritime law based upon the idea that the 
social needs of the country require uniformity in this branch of 
the law? If the same needs are felt in other branches of the 
law, why should it be claimed that Congress has not the consti- 
tutional power to satisfy those needs? Certainly there is no dis- 
tinct prohibition of such action. On the other hand there is 
the express grant of power to Congress to make all laws which 
shall be necessary and proper for carrying into execution all 
powers vested by the Constitution in the government of the 
United States or in any department or officer thereof ; and it 
cannot be denied that the judicial power has been vested by the 
Constitution in the courts of the United States and that courts 
without a substantive law are inconceivable. This was certainly 
the opinion of Chief Justice Marshall as to the power of Con- 
gress to legislate concerning the remedies to be applied in the 
federal courts, and this is the theory upon which both Con- 
gress and the Supreme Court have acted in the development of 
the remedies which may be used in those courts. No distinction 
between remedies and substantive law is made by the Constitu- 
tion in this respect. 

Are there, however, any parts of the law to be applied by 
the United States courts in controversies arising as a result of 
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diversity of citizenship to which this legislative power of Con- 
gress may not be extended ? 

In answering this question we must be careful not to lay too 
great emphasis upon those decisions of the Supreme Court 
made in applying section 721 of the United States Revised 
Statutes, which hold that, under the law as it now stands, the 
federal courts must apply state laws in what are regarded as 
purely local matters, such as real property ; for these decisions 
were made not in interpreting the Constitution but in construing 
a statute of Congress ; and there is more than one case decided 
by the federal courts, sitting as courts of equity, in which those 
courts have refused to follow the decisions of state courts even 
where the title to land in a state was affected thereby." But in 
spite of these equity cases, it cannot be denied that the law of 
real property is probably more thoroughly a matter of local 
concern than almost any other branch of the law ; and it may 
be assumed that it will be with the greatest hesitation that the 
Supreme Court will ever recognize a power in Congress, should 
Congress ever desire to exercise it, to regulate the law of real 
property. It must be remembered, however, that in cases of 
diversity of citizenship the United States courts have jurisdic- 
tion regardless of the character of the controversy. 

Similar considerations present themselves when we come to 
the law governing domestic relations. There are several utter- 
ances of the Supreme Court which go far to support the prop- 
osition that the judicial power of the United States does not ex- 
tend over the field of domestic relations, although, it must be 
confessed, no satisfactory reason is given for the statement. 
Thus in Barber v. Barber," Justice Wayne says, without either 
argument or citation : " We disclaim altogether any jurisdiction 
in the courts of the United States upon the subject of divorce, 
or for the allowance of alimony, either as an original proceeding 
in chancery or as an incident to divorce a vinculo or to one 
from bed and board." In this case, however, the court held 
that a woman who was separated a mensa et thoro from her hus- 

1 See, for example, Russell v. Southard, 12 Howard, 139. 
' 21 Howard, 582. 
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band could on the ground of diversity of citizenship sue her 
husband, who had left the state of the marriage domicile, in the 
courts of the United States, in order to recover against him a 
claim for alimony based on the decree of the state court grant- 
ing her the separation. Again, in the case of In re Burrus, 1 the 
court says, in denying to a father a habeas corpus to recover 
possession of his infant child : 

The whole subject of the domestic relations of husband and wife, parent 
and child, belongs to the laws of the states and not to the laws of the 
United States. As to the right to the control and possession of this 
child as it is contested by its father and its grandfather, it is one in re- 
gard to which neither the Congress of the United States nor any author- 
ity of the United States has any special jurisdiction. Whether the one 
or the other is entitled to the possession does not depend upon any 
act of Congress or any treaty of the United States or its Constitution. 

What is here said as to the law of the domestic relations is, how- 
ever, merely dictum, as the case was decided on the ground that 
under the act of Congress the courts of the United States do 
not have jurisdiction to issue the habeas corpus in this class of 
cases. 2 

The lack of any instance of a suit for divorce in the United 
States courts is of course primarily due to the fact that Con- 
gress has never conferred upon them such jurisdiction. The 
failure of Congress to act may of course be due to the belief 
that a divorce case is not a case in law or equity and that no 
court has divorce powers except as a result of statute.^ But it is 
to be remembered that the term " law and equity " is to be lib- 
erally interpreted, and it has been decided that the federal 
courts may administer new equitable remedies provided by state 
statutes. 4 

The probate law is in somewhat the same position as the law 

1 136 u. S. 586. 

2 But see Andrews v. Andrews, 188 U. S. 32, and Haddock v. Haddock, 201 
TJ. S. 575, where a similar statement is made a ratio decidendi and may therefore 
be regarded as part of the actual decision. 

3 Erkenbrach v. Erkenbrach, 96 N. V. 456. 

4 See remarks of Justice Matthews in Ellis v. Davis, infra, pp. 602, 603. 
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of domestic relations. That is, whatever may be the constitu- 
tional extent of the powers which may be given by Congress to 
the federal courts, those courts have never attempted to exer- 
cise a probate jurisdiction or, even by an equitable proceeding, 
to set aside the probate of a will. 1 Their reasons for pursuing 
this course, however, have been statutory rather than constitu- 
tional ; and they have been ready to take jurisdiction of contro- 
versies between citizens of different states arising out of the 
transfer of property under a will or in the case of intestacy. 1 
Thus they have permitted the removal to them of suits insti- 
tuted in state courts to annul a will as a muniment of title, where 
the will had been admitted to probate as a result of a prior pro- 
ceeding in a state court and where the state law recognized such 
a jurisdiction in the state courts. This was done in Gaines v. 
Fuentes. 3 In rendering the decision in this case Justice Field 
said: 

In the case of Broderick's Will [21 Wallace, 503] the doctrine is ap- 
proved, which is established both in England and in this country, that 
by the general jurisdiction of courts of equity, independent of statutes, 
a bill will not lie to set aside a will or its probate ; and, whatever the 
cause of the establishment of this doctrine originally, there is ample 
reason for its maintenance in this country, from the full jurisdiction 
over the subject of wills vested in the probate courts, and the revisory 
power over their adjudications in the appellate courts. But that such 
jurisdiction may be vested in the state courts of equity by statute is 
there recognized, and that, when so vested, the federal courts, sitting 
in the states where such statutes exist, will also entertain concurrent 
jurisdiction in a case between proper parties. 

There are, it is true, in several decisions of this court, expressions of 
opinion that the federal courts have no probate jurisdiction, referring 
particularly to the establishment of wills ; and such is undoubtedly the 
case under the existing legislation of Congress. The reason lies in the 
nature of the proceeding to probate a will as one in rem, which does 

1 Fouvergue v. Municipality, 18 Howard, 470; Broderick's Will, 21 Wallace, 503; 
Reed v. Reed, 31 Fed. 49; In re Cilley, 58 Fed. 977; In re Aspinwall's Estate, 83 
Fed. 851; Wold v. Fram, 100 Fed. 680. 

2 See Foley v. Hartley, 72 Fed. 570; In re Foley, 76 Fed. 390; Craigie v. Mc- 
Arthur, 4 Dillon, 474. 

3 92 U. S. 10. 
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not necessarily involve any controversy between parties : indeed in the 
majority of instances, no controversy exists. In its initiation all per- 
sons are cited to appear, whether of the state where the will is offered, 
or of other states. From its nature, and from the want of parties, or 
the fact that all the world are parties, the proceeding is not within the 
designation of cases at law or in equity between parties of different 
states, of which the federal courts have concurrent jurisdiction with the 
state courts under the Judiciary Act ; but whenever a controversy in a 
suit between such parties arises respecting the validity or construction 
of a will, or the enforcement of a decree admitting it to probate, there 
is no more reason why the federal courts should not take jurisdiction of 
the case than there is that they should not take jurisdiction of any other 
controversy between the parties. 

This same doctrine was laid down by Justice Matthews in Ellis 
v. Davis. 1 He said : 

The judicial power of the United States extends, by the terms of the 
Constitution, " to controversies between citizens of different states " ; 
and on the supposition, which is not admitted , that this embraces only 
such as arise in cases " in law and equity," it does not necessarily ex- 
clude those which may involve the exercise of jurisdiction in reference 
to the proof of the validity of wills. The original probate, of course, 
is mere matter of state regulation, and depends entirely upon the local 
law ; for it is that law which confers the power of making wills , and 
prescribes the conditions upon which alone they may take effect ; and 
as, by the law in almost all the states, no instrument can be effective 
as a will until proved, no rights in relation to it, capable of being con- 
tested between parties, can arise until preliminary probate has been 
first made. Jurisdiction as to wills, and their probate as such, is 
neither included in nor excepted out of the grant of judicial power to 
the courts of the United States. So far as it is ex parte and merely 
administrative, it is not conferred, and it cannot be exercised by them 
at all until, in a case at law or in equity, its exercise becomes neces- 
sary to settle a controversy of which a court of the United States may 
take cognizance by reason of the citizenship of the parties. It has 
often been decided by this court that the terms "law" and " equity," 
as used in the Constitution, although intended to mark and fix the dis- 
tinction between the two systems of jurisprudence as known and prac- 
tised at the time of its adoption, do not restrict the jurisdiction con- 

1 109 U. S. 485, 496, 497. 
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ferrcd by it to the very rights and remedies then recognized and 
employed, but embrace as well not only rights newly created by statutes 
of the states, as in cases of actions for the loss occasioned to survivors 
by the death of a person caused by the wrongful act, neglect or default 
of another (Railway Company v. Whitton, 13 Wallace, 270, 287 ; 
Dennick v. Railroad Company, 103 U. S. n), but new forms of rem- 
edies to be administered in the courts of the United States, according 
to the nature of the case, so as to save to suitors the right to trial by 
jury in cases in which they are entitled to it according to the course 
and analogy of the common law. 

Applying these principles, the Supreme Court has often held 
that " the general equity jurisdiction of the circuit court of the 
United States to administer, as between citizens of different 
states, the assets of a deceased person within its jurisdiction 
cannot be defeated or impaired by laws of a state undertaking 
to give exclusive jurisdiction to its own courts." * But the 
power which the courts of the United States thus have over 
the estates of deceased persons does not give them the right to 
assume full control of such estates so as to distribute them 
among all persons interested therein, citizens and non-citizens. 
A debt against an estate may be established in a federal court, 
but the debt so established " must take its place and share of 
the estate as administered by the probate court ; and it cannot 
be enforced by process directly against the property of the de- 
cedent." * 

Finally, it is difficult to conceive that Congress could derive 
from the judicial article any legislative powers with regard to 
matters falling within the administrative law of the States. It 
could hardly undertake to determine, for example, the law gov- 
erning taxation, officers, police power or municipal corporations. 
It is true, of course, that there are a number of provisions in 
the United States Constitution, like the fourteenth and fifteenth 
amendments, which limit the powers of the states, and which at the 
same time expressly confer upon Congress the power to enforce 
these limitations by appropriate legislation. The Supreme 

1 Lawrence v. Nelson, 143 U. S. 215, 223. See also Dark v. Bever, 139 U. S. 
96, 103; Hayes v. Pratt, 147 U. S. 557; Payne v. Hook, 7 Wallace, 425. 
* Byers v. McAuley, 149 U. S. 608, 620. 
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Court has interpreted the fourteenth amendment as confining 
Congress to legislation directed against the actions of the states' ; 
and it is difficult to see how, under this amendment, Congress 
could prescribe the administrative proceedings which states 
must follow in depriving a person of his life, liberty or prop- 
erty. Without such legislation, however, the Supreme Court 
has already laid down certain limits beyond which the states 
may not go. 

It is true also that, in the exercise of their jurisdiction based 
on diversity of citizenship, the federal courts have developed in 
the case of municipal bonds a law of estoppel by recital which 
is quite opposed to the law administered in the courts of some 
of the states. But it is very doubtful, to say the least, whether 
the federal courts could independently determine the regularity 
of the issue of municipal bonds where the matter had been 
regulated by a state statute ; and if the federal courts have no 
such power, Congress could hardly regulate the exercise thereof. 
At the same time it is to be remembered that the law of muni- 
cipal bonds and other similar securities has a great resemblance 
to the law of negotiable paper, in regard to which the federal 
courts have claimed large powers of independent action. 

Finally, it is well to remember that no provision of the Con- 
stitution either expressly or impliedly imposes upon the United 
States government the obligation to administer in its courts 
any law of which it does not approve. The courts of the 
United States are instruments of the United States government, 
just as the post office is such an instrument ; and it has been held 
that Congress has the right to determine that it will not lend 
itself or its post offices to the distribution of mail matter of 
which it does not approve. a What is there in the Constitution 
to prevent Congress from determining that it will not permit its 
courts to be made use of to administer laws which it deems to 
be improper ? It would not by so doing infringe upon the rights 
of the states, any more than a court of England would be in- 
fringing upon the rights of the state of New York if it applied 

1 Cruikshank v. United States, 92 U. S. 542. 
• In re Rapier, 143 U. S. no. 
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to a case before it, arising between a British citizen and a citizen 
of New York, an act of Parliament contrary to the general prin- 
ciples of international private law. 

In this paper it is not intended to advocate the immediate 
occupation by Congress of the field which, it is here argued, is 
constitutionally open to it. The whole purpose of this investi- 
gation has been to ascertain if, under the constitution as it now 
stands, a centralization of the law is possible along the lines on 
which the future development of the country may make such 
centralization desirable. 

II 

The question, how far Congress has attempted, or in the ab- 
sence of federal legislation the federal courts themselves have 
attempted, to lay down the substantive law to be applied by 
them in the exercise of the judicial power conferred upon them 
by article iii of the constitution, has been practically answered 
in the foregoing pages. By way of summing up the points al- 
ready noted, it maybe said that Congress has laid down the rule 
that, in cases at common law, the federal courts are, except as 
otherwise provided, to make use of the laws of the several states. 
Congress has, however, otherwise provided as to the competency 
of witnesses. The United States courts have developed their 
own system of equity jurisprudence; and they have acted 
independently of the decisions of the state courts and, in 
rare cases, even of state statutes, in certain branches of the 
law, prominent among which are the commercial law and the 
law of master and servant. Practically the whole field of 
admiralty and maritime law is regulated by Congress, whose 
action is regarded as controlling that of the states in those few 
cases in which the states have been recognized as possessing 
concurrent powers of action. Congress has also fixed the lia- 
bilities of the United States government acting in a private legal 
capacity as well as those of the officers of the United States. 

It cannot therefore be said that, apart from the maritime law 
and the law affecting the liabilities of the United States govern- 
ment and its officers, in which the jurisdiction of the federal 
courts is for the most part made exclusive by act of Congress, 
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either Congress or the federal courts have claimed or exercised 
the right to determine the law to be applied by the federal 
courts in their exercise of the judicial power granted to the 
United States by the constitution. But the few cases in which 
the claim has been made by the federal courts, when taken in 
connection with the extensive powers of legislation which Con- 
gress, with the approval of the Supreme Court, has actually ex- 
ercised in regard to the maritime law, go far towards proving 
the proposition that Congress possesses and has exercised legis- 
lative powers which are derived from the judicial article of the 
constitution. 

Ill 

The third point to which it is desirable to direct attention is 
the effect which the recognition of the legislative power here 
attributed to Congress would have on our law. 

The answer to this question is dependent in large measure 
upon a consideration of two points : the extent to which the 
jurisdiction of the federal courts in cases of diversity of citizen- 
ship is limited by congressional legislation and may be widened 
by Congress ; and the extent to which, under the decisions of 
the federal courts, diversity of citizenship may be artificially 
produced, for example, by assignment of claims or by change 
of residence, for the purpose of establishing federal jurisdiction. 

Inasmuch as Congress has the right to vest in the federal 
courts such portion of the judicial power of the United States as 
it sees fit and need not grant the entire judicial power, it may 
limit the jurisdiction of such courts in cases of diversity of citi- 
zenship. As a matter of fact it has done so, in the act of March 
3, 1875, chapter 475, 1 as amended. In this act the jurisdiction 
of the circuit courts is limited to suits of a civil nature at common 
law or in equity where the matter in dispute exceeds, exclusive 
of interest and costs, the sum of two thousand dollars. It is 
furthermore provided that, in case the jurisdiction is based on 
diversity of citizenship, no circuit or district court shall have 
cognizance of any suit, except upon foreign bills of exchange, 

1 18 Statutes at Large, 470. 
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to recover the contents of any promissory note or other chose 
in action in favor of any assignee, or of any subsequent holder, 
if such instrument be payable to bearer and be not made by any 
corporation, unless such suit might have been prosecuted in 
such court to recover said contents if no assignment or transfer 
had been made. Another section of the same act provides for 
the removal by the defendant to the circuit court of any suit 
begun in a state court of which the circuit court has jurisdiction 
by reason of diversity of citizenship. 

Under these provisions either the plaintiff may initiate the 
suit in a federal court or the defendant may remove it to the 
federal court if it has been begun in a state court ; so that it is 
possible, where either of the parties to a suit of which the fed- 
eral courts have jurisdiction so desires, to have the case tried 
in such courts, although the act of Congress expressly pro- 
vides that the federal courts in these cases of diversity of citi- 
zenship shall have a jurisdiction which is concurrent with that of 
the state courts. If, therefore, the people of this country were 
on the whole better satisfied with either the procedure of the 
federal courts or with the law administered therein, and if Con- 
gress should remove the prohibition as to assignments, they 
could, in cases of diversity of citizenship, neglect the state 
courts and try almost all their cases in the federal courts. 

The possibility of a great increase of the work of the federal 
courts was undoubtedly present in the mind of Congress when 
it passed the law cited above, denying to the federal courts 
jurisdiction where there had been an assignment of a promis- 
sory note or other chose in action in order to give a federal 
court jurisdiction. This prohibition, however, is purely statu- 
tory and may therefore be removed, as it was imposed, by Con- 
gress. 

Further, notwithstanding the prohibition of assignment, there 
are still certain claims which may be the basis of suit and which 
may be assigned; and the Supreme Court has held that, if 
there is a consideration for the assignment, without which con- 
sideration the federal courts will not take jurisdiction, 1 the mere 

1 Bernards Township v. Stebbins, 109 U. S. 341. 
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fact that the sole purpose of the assignment was to give the 
federal courts jurisdiction will not divest them of jurisdiction. 1 
The lower United States courts have also held that, if a citizen 
removes from one state to another in order to prosecute a suit 
in the courts of the United States, provided the removal be 
real, the motive of the act cannot be inquired into*; and that 
change of domicile or acquisition of citizenship after the com- 
mencement of a suit in the federal courts will not oust their juris- 
diction if such jurisdiction were rightfully acquired originally.' 

This being the law, we have only to remember what hap- 
pened long ago, in England, when the royal courts, with their 
more satisfactory procedure and remedies, came into competi- 
tion with the popular courts. These latter bodies found them- 
selves deserted to such an extent by suitors, who preferred the 
justice administered by the royal courts, that they gradually 
dropped out of existence, although they were never abolished 
by act of Parliament. 

Of course the jurisdiction of the federal courts could not, 
under the existing Constitution, be extended so far as was that 
of the royal courts. There would of necessity remain consid- 
erable litigation between residents of the same state, and there 
are parts of the law which would presumably continue to be de- 
termined by the courts or the legislatures of the states. But 
the activity of the state courts as compared with that of the 
federal courts would be so small and their influence so slight 
that they could hardly fail to be dominated by the latter, and 
the federal decisions would thus exercise a vastly greater force 
than at present for the unification of the law. 

Frank J. Goodnow. 

1 Lehigh etc. Company v. Kelly, 160 U. S. 327. 

* Briggs v. French, 2 Sumner, 251. 

9 Haracovic v. Standard Oil Company, 105 Fed. Rep. 785, and cases cited. 



